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- Passed by Shri Uma Shanker Commissioner (Appeals)
T Arising out of Order-in-Original No CGST/A'bad-North/Div-VII/S.Tax-DC-003-

18-19 Dated 20-A|gr-18 Issued by Deputy Commissioner , Central GST , Div-VII
, Ahmedabad North.
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~ Name & Address of The Appellants

M/s Karam Hospitality Service
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :- ;
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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. The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
" ‘more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of
‘service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (010) to apply to the Appellate Tribunal.
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2. One copy of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of

the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten

Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.
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ORDER IN APPEAL

M/s. Karm Hospitality Service, 101, Shivalik Yash Complex, Pallav
Cross Road, 132 Feet Ring Road, Naranpura, Ahmedabad (hereinafter
referred to as 'the appellants’) have filed the present appeal against Order-
in-Original number CGST/A’bad-North/Div-VII/S. Tax-DC-003-18-19 dated
20.04.2018 (hereinafter referred to as the impugned order’) passed by the
then Deputy Commissioner, Central GST, Division-VII, Ahmedabad-North

(hereinafter referred to as the ‘adjudicating authority’).

2. The facts of the case, in brief, are that the appellants were holding
Service Tax registration‘ number AALFK2704NSD002 with the Service Tax
Commissionerate, Ahmedabad and engaged in providing services under the
categories of ‘Restaurant Service’. As per intelligence gathered, it was
noticed that-the appellants had been engaged in providing taxable service
since April 2013, however, they had neither filed ST-3 returns nor paid
Service Tax. Thus, the officers of preventive section visited their premises
and after thorough investigation, their total Service Tax liability was worked
out to be ¥17,95,118/- on the taxable value received by the appellants
during the F.Y. 2013-14, 2014-15 and 2015-16 (up to August 2015). Thus, a
show cause notice, dated 06.06.2017, was issued to the appellants which
was adjudicated by the adjudicating authority vide the impugned order. The
adjudicating authority, vide the impugned order, confirmed tﬁe demand of
Service Tax amounting to ?17,95,118/- under Section 73 read with Section
68 of the Finance Act, 1994 and ordered to appropriate <3,00,000/- already
paid by the appellants. He also demanded interest on the above said
amounts under Section 75 of the Finance Act, 1994 and imposed penalty
under Sections 77(1), 77(2) and 78 of the Finance Af.t, 1994.

3. Being aggrieyed with the impugned order the appellants have preferred
the present appeal. The appellants have submitted that take away food was

never taxable. They further argued that they fall under the declared service

as per Section 66E(f) of the Finance Act, 1994 w.e.f. 01-07-2012#,3&9“{[‘9
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Circular number 80/4/2004-ST was yet not withdrawn and hence, cannot be
considered to be ineffective. The circulaf, according to the appellants, is still
valid. The circular has clearly stated that the food, home delivered by the
restaurants, is not chargeable to Service Tax. The appellants further quoted
Circular number 173/8/2013-S.T. dated 07.10.2013 énd contended that
according to the said circular, an assessee selling their goods at MRP over the
counter which are being referred to as take away food in the trade and
industriés, is clarified to be not taxable as per serial number 3 of the circular.
The appellants stated that inspite of informing the adjudicating authority
about the non-taxability of take away foods, the latter did not consider the
argument of the former. Had that been considered, the demand of Service
Tax would have been reduced to ¥ 7,99,137/-. Further, the appellants
appealed that the adjudicating authority had not considered their
submissions with regard to admissibility of Cenvat credit paid on rent by
them to M/s. Hiral Square which were used in providing restaurant service.
They pleaded that in the explanation mentioned in Rule 2C of the Service Tax
Rules, 2006, it is suggested that for the purpose of abatement of taxable
value to the tune of 60%, under this rule, Cenvat credit is not available on
goods classifiable under Chapter 1 to 22 of the Central Excise tariff Act,
1985. It does not restrict Cenvat credit of Service Tax paid on inpﬁt services
viz. Renting of Immovable property which was used for providing restaurant
service by the appellants. Had the adjudicating authority considered the said

input tax credit, the re-quantified demand of Service Tax of 799,137/

would have been reduced to <1,52,817/-.

4. Personal hearing in the matter was granted and held on 06.08.2018
wherein Shri Pravin Dhandharia, Chartered Accountant, appeared before me

on behalf of the appellants and reiterated the contents of appeal memo.

5. I have carefully gone through the facts of the case on records, groundé
of the Appeal Memorandum, the Written Submission filed by the appellants

and oral submission made at the time of personal heafing, —~
./‘ o LU Il
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6. To begin with, I find that the appellants have filed the appeal citing the

following two main reasons;

(i) The adjudicating authority did not consider reduction of Service Tax

liability on take away food

(i) The adjudicating authority did not consider submission of the appellants

with regard to admissibility of Cenvat credit of Service Tax paid on rent.
Now, I will discuss the above two issues in detail.

6.1. Regarding the first issue that the adjudicating authority did not
consider reduction of Service Tax liability on take away food, I find that the
appellants have contended that former included the value of tax free services
in the total taxable value and accordingly quantified the Service Tax to be <
17,95,118/-. I find that the appellants have submitted their argument
regarding non-taxability of take away food but said argument has neither
been considered in the show cause notice nor in the impugned order. In page
3 of the show cause notice, the appellant’s argument and their worksheet is
reflected. The said worksheet shows a column pertaining to tax free sales i.e.
take away/home delivery service. Further, in paragraph 3.1 (page 4) of the
impugned order, same worksheet has been reproduced. The adjudicating
authority, nowhere, has denied the authenticity of the said worksheet neither
he has denied the existence of take away foods. However, the adjudicating
authority has countered the worksheet, submitted by the appellants, stating
that after introduction of negative list regime, w.e.f. 01.07.2012, all the
services that do not fall under negative list, are taxable. The appellants have
quoted CBEC instruction jssued from f;le number 332/09/2011-TRU dated
27.07.2011 and the circular number 173/8/2013-5T dated 07.10.2013 and
argued that takeaway foods and MRP based foods are out of the Service Tax
sphere. I fully agree with the argument of the appellants and consider that
the take away foods are exempted products. The Service Tax Department of
Chandigarh vide its letter C.No. ST-ZO/STD/Misc./Sevottam/62/12/4693
dated August 13, 2015 (“the Clarification”) has clarified that free Home
delivery/ Pick-up of food is not liable to. Service tax. The Department
explained the matter further by stating that the dominant intention of such
transaction is that of ‘sale’ as food is not served at restaurant and no other
element of service such as ambience, live entertainment (if any), air

conditioning or personalized hospitality is offered. It is further stated that

amply clear that all extra services ordinarily chargeable are not avai a_fgate\(
\ &=\

Service Tax can be levied if there is an element of ‘service’ involved which~Z & Ham

would typically be the case where food is served in a restaurant. This ma?éﬁﬂ/"
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when a customer chooses not to eat at the restaurant and hence not
available for taxation. When a customer is not using the waiter’s services or
the entertainment of the restaurant, he should not be taxed for it. Thus, the
clarification has gone a long way in giving clarity to service tax applicability.
Further, restaurant service is a declared service as per clause (i) of section

66E of the Finance Act, 1994 and provision of the same is as under:

“(i) service portion in any activity wherein goods, being food or any
other article of human consumption or any drink ( whether or not

intoxicating) is supplied in any manner as a part of the activity.”

From the above provision it is crystal clear that Service Tax is payable only
on service portion of transaction. Inferences drawn from the above
explanations are quite evident that as far as take away Of free home
deliveries are concerned, they are out of purview of Service Tax. So, the take
away is fully exempt, hence, no Service Tax liability arises since it is a mere
sale of eatables with absence of any service element. If a restaurant is
undertaking expenses in order to install and operate air conditioners for the
customers, the law sees it as a taxable service. When the restaurant decides
to deliver food to the homes of the customers or allows them to pack the
food and take it away then they cannot extract tax towards the air
conditioner for them because they have no use for it. Further, as far as MRP
based items are concerned, it is clarified in circular No. 173/8/2013-ST dated
October 17, 2013 that value of goods sold on MRP fixed under Legal
Metrology Act shall be excluded from the total amount for determination of
taxable service. It is also stated that MRP items are branded cold drinks,
juices, chocolates, potato chips, energy drinks, etc. which are first purchased
from dealers/wholesalers and then sold as it is, without any modification.
This activity is also termed as “trading of goods”. Hence, no liability arises for
MRP based items sale under Service Tax. Thus, as per the discussion above,
I consider that the appellants are liable for the benefit of tax exemption on

the take away foods and accordingly uphold the quantification submitted by
the appellants. .

6.2. Now comes the second issue i.e. genia1 of Cenvat credit pertaining to
the rent paid on immovable property. On going through the show cause
notice, I find that the issue has been discussed in the investigation part of
the said notice however, nothing has been discussed in the charging section
of the same. Similar view has also been taken in the impugned order where
nothing has been discussed in the finding section. In view of the above, I,
considering the same as a non-issue matter, drop the issue without indulging

myself in further discussion.
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impugned order and allow the appeal with consequential relief. [ES
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8. The appeal filed by the appellants stands disposed off in above terms.
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CENTRAL TAX, AHMEDABAD.

ATTESTED
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SUPERINTENDENT (APPEALS),

CENTRAL TAX, AHMEDABAD.

To,

M/s. Karm Hospitality Service,

101, Shivalik Yash Complex,

Pallav Cross Road, 132 Feét Ring Road,

Naranpura, Ahmedabad.

Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad Zone.

2) The Commissioner, Central Tax, Ahmedabad-North.

3) The Dy./Asst. Commissioner, CGST, Div-VII, Ahmedabad-North.

4) The Asst. Commissioner (System), Central Tax, Hq, Ahmedabad-North.

5) Guard File.

}/ﬂﬁ. File.
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